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STATEMENT OF APPELLEE. 


Argument. 

In the case of Electric Accessories Co. v. Mitteiithal, 
194 N. Y. 473, 476, 87 N. E. 684. j 

A 4 ‘negative pregnant’’ has been defined as a genial 
pregnant with an admission of the substantial fact 
which is apparently controverted; or, in other wiords, 
one which, although in the form of a traverse, i}eally 
admits the important facts contained in the allega¬ 
tion. j 

The material allegations in the 1st Count of the Dec¬ 
laration are: 


‘‘The defendant unlaic fully restrained plaintiff of 
his liberty.” 

“The defendant unlawfully imprisoned the plain¬ 
tiff.” 

Therefore, the word “unlawfully” must be read in 
combination with the word “restrained” to constitute 
a sufficient averment in the declaration. If the plea 
can be construed to admit anything, the admission 
would be limited to “the defendant restrained the 
plaintiff of his liberty.” Such a count in the dec¬ 
laration would have been insufficient. 

Corpus Juris, Yol. 25, page 532, paragraph 128: 

“According to the weight of authority, a plain¬ 
tiff in an action for false imprisonment must aver 
that the detention or imprisonment was wrong¬ 
ful or unlawful, or the facts and circumstances 
showing the unlawfulness thereof.” 


In the case of Counsins v. Swords, 14 App. Die. 
338, 341, 43 X. Y. S. 907 (aff. 1G2 X. Y. G25, 57 X. E. 
1107): 


“All that was said on the subject in the com¬ 
plaint is that plaintiff was arrested and that the 
arrest was caused by defendant, and that upon 
the trial there was no sufficient cause to believe 
him guiltv and he was discharged. But every 
word of this may be true, and yet it may be equally 
true that this arrest, brought about bv the com- 
plaint of defendant, was made upon a warrant 
which was duly issued. If it was so made, there 
was no false imprisonment, and there is no pre¬ 
sumption that it was not so made. The plaintiff 
is bound to allege in his complaint the facts from 
which it will appear that his arrest was illegal.” 


The same reasoning applies to the 2nd and 
Counts in the Declaration and the Pleas thereto. 

In the case of Bartlett Est. Co. v. Fraser, 11 
A. 373, 105 P. 130: 


3rd 


Col. 


“The reason for the rule is that the rules of 
pleading are intended to prevent evasion and to 
require a denial of every specific allegation in a 
sworn complaint in substance and in spirit.” j 


In the case of Otis v. Ross, 8 How Pr. (X. Y.) |193 


“An objection to a negative pregnant will not 
be regarded favorablv bv the Court where lit is 
not made before trial.” 

“Especially where it does not appear |that 
plaintiff has been misled.” Hershev v. O’Xeijl, 36 
Federal 168. [ 

Conclusion. 

1. The pleas deny the material allegations of the 

declaration. 

2. The plaintiff was not misled by the pleas of the 

defendant. 

3. The objection to the pleas should have been made 

before trial. 

Frank T. Fuller, 
Attorney for Appellee. 



